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TG / ORDER

PER S.S. GODARA, JM :

These assessee’s twin appeals, ITA Nos.814 & 815/PUN/2024, for
AYrs 2014-15 and 2015-16, arise against the AddI/JCIT(A)-4,
Bengaluru’s separate orders dated 29.02.2024 passed in case Din &
Order Nos. ITBA/APL/S/250/2023-24/1061775472(1) and ITBA
/APL/S/250 /2023-24/1061753970(1), respectively in proceedings
under section 250 of the Income Tax Act, 1961, in short ‘the Act’.

Heard both the parties. Case files perused.
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2. A combined perusal of the assessee’s instant twin appeals reveals
that both the learned lower authorities has rejected its claim of section
11 exemption for the sole reason that it had not filed its Form No.10B
audit report within the prescribed time, i.e. due date of filing section
139(1) return and therefore, it has been held as not entitled for the said

relief.

3. Learned departmental representative refers to the NFAC’s
identical findings in para Nos. 3 to .3.2 in both these appeals to this

clinching aspect reading as under :

“3. The submissions of the assessee were examined. It is a fact that the
assesse has not filed the audit report within the time limit specified.
Further, it is seen that in the return of income the assessee had
admitted the entire receipts of Rs.61,64,510/- as income and had
claimed the application (Rs.55,05,570/-) as expenses. The application
constitutes 89% of the income received. The balance sum
(Rs.6,58,940/-) the assessee had offered as taxable income. It was
seen that the assessee had not claimed any exemption u/s 11, 12 of the
Act. In the intimation u/s 143(1), the income assessed was
Rs.61,64,510/-, that is the entire receipts.

3.1 It is seen that the assessee had obtained registration u/s 12AA of
the Act vide order 24/11/2017 with effect from FY:2017-18, subsequent
to the intimation u/s 143(1) of the Act. Further, the assessee has stated
that, the delay in filing of audit report in Form 108 has been condoned
by CIT(E) vide order in ITBA/COM/F/17/2020-21/1031636421 (1)
dated 21/03/2021. The assessee had stated that its rectification
petition subsequent to the condonation of delay has also been rejected
by the assessing officer as the registration u/s 12AA of the Act was
granted only from FY:2017-18.
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3.2 It is seen that the assessee had not filed the tax audit report in time.
The assessee has claimed that the return of income and expenses were
claimed under normal provisions of Income Tax. The assessee had
stated that the trust has not claimed any exemption u/s.11, 12 of the Act,
hence denial of exemption u/s.11 and 12 does not arise. The claim of the
Assessee is perused and the assessee has not fumished any supporting
documents to substantiate their claim. Further, even if the return is filed
under provisions other than exemption provisions, the assessee could
not explain why the return of income is filed by using ITR 7. Further the
Assessee has filed Audit report under Form 10B whereas a non- trust
assessee need not file Audit report under Form 10B. The assessee could
not file any explanation why the audit report was filed by using Form
10B. In the absence of supporting documents, the claim of the assessee
is not be acceptable, therefore the claim of the assessee is rejected and
the order u/s 143(1) is confirmed.”

4.  The assessee on the other hand submits that the prescribed
authority herein, i.e., CIT(Exemption) has already condoned the
foregoing delay vide his twin orders; both dated 21.03.2021 having Din
&  Order  Nos.ITBA/COM/F/17/2020-21/1031636413(1) and
ITBA/COM/F/17/2020-21/1031636421(1), respectively which are
placed on record in the case files. This being the clinching factual
position, we deem it proper in the interest of justice that given the
learned CIT(Exemption)/prescribed authority has already accepted the
assessee’s mitigating circumstances, its instant twin appeals deserve to
be restored back to the CIT(A) for his fresh appropriate adjudication as
per law. We order accordingly subject to a rider that it shall be the

assessee’s responsibility to plead and prove all the relevant facts within
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three effective opportunities on its own responsibilities in consequential

proceedings. Ordered accordingly.

5. To sum up, these assessee’s twin appeals ITA Nos.814 &
815/PUN/2024 are allowed for statistical purposes in above terms. A

copy of this common order be placed in the respective case files.

Order pronounced in the Open Court on 21* October, 2024.
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